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Title Suit (Divorce) Case N0. 4 of 2011. 
 

 

 

J   U  D  G  M  E  N  T 

 

1. The petitioner Smt. Papori Hazarika filed a petition u/s 13 of Hindu 

Marriage Act, 1955 for decree of divorce with dissolution of marriage against 

the Opposite party Sri Nripen Hazarika.      

IN THE COURT OF DISTRICT JUDGE , SONITPUR AT TEZPUR 

Title Suit (Divorce) Case No.         :-     04 of 2011. 

                                   Present      :- Sri A.K. Borah, 
District Judge, Sonitpur 
Tezpur 

 
Petitioner 

 
:- 

 
Smt. Papari Hazarika,  
W/O Sri Nripen Hazarika, 
D/O Sri Bhadra Hazarika, 
Vill-  Barabhuyan gaon, 
PS- Sootea, 
Dist. Sonitpur, Assam. 
 
-Vs-  

Respondents :- :1.Smti R Sri Nripen Hazarika, 
S/O Late Hemadhar Hazarika, 
Resident of village Kusumtala 
Borachuk, 
PO & PS- Jamugurihat 
Dist. Sonitpur, Assam. 
  
 

Counsel for the Petitioner :- Smt. Dulumoni Sinha, Advocate.  

Counsel for the Respondents :-     Sri R. Baruah, Advocate. 
 
 

Date of hearing 
 

:- 05/09/2016  
 

Date of Judgment   :-  30/09/2016 
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2. It is stated that the petitioner and the Opposite Parties are the 

permanent residents of their respective localities as mentioned in the plaint 

within the jurisdiction of this court. Both the parties are major and governed 

by Hindu Law and their marriage was solemnized on 07-06-2010 according 

to Hindu rites, customs and ceremony. Their marriage was fixed by the 

mutual consent of the family members of both the parties including their 

relatives also. In the month of May, 2010 a proposal of marriage of the 

petitioner with the Opposite Party was communicated by one Sri Narayan 

Mandal of Saraijania gaon from the opposite party‟s side as a middle man 

from the Opposite Party who took the initiative for arrangement of the 

marriage.        

3.   After due arrangement and mutual consent of the parties, the 

marriage was solemnized according to Hindu rites and rituals. Thereafter, in 

the evening of 09-06-2010, the parents and relatives of the petitioner took 

her to the house of the opposite party to enjoy the ceremony of “khuba 

khubi”. But in the said night, the petitioner‟s hope of her conjugal life nip at 

the bud, the dream of the petitioner was broken, because the Opposite Party 

refused to sleep with the petitioner in the same bed by saying that he is 

unable to consummate the married life with the petitioner and he is 

incapable of giving birth any baby because he is impotent. He is under 

treatment of physician since long and the doctor said that after 5/6 years of 

his treatment he may be recovered from his disease. Till that day, they will 

have to control their patience. On hearing this confession, the petitioner lost 

her patience, no way but crying. She personally by touching the body of the 

Opposite Party found that the opposite party is physically not a complete 

man to consummate his marital relation, i.e. sexual intercourse with the 

petitioner. The petitioner asked the Opposite Party that knowing fully well 

that he is impotent, why he has spoiled the life of the petitioner. So, the 

Opposite Party requested the petitioner to take the matter easily as he is 

continuing his treatment. Again he confessed that his family members  also 

know the physical unfitness of the Opposite Party. During the whole night, 

the petitioner spent a sleepless night by crying. Then the petitioner asked 
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the family members of the Opposite Party about it. The petitioner informed 

her parents over telephone to come to her matrimonial home and narrated 

whole incident to them.  

4. On 10-06-2010 the parents and some family members of the 

petitioner came to the house of the Opposite Party and after knowing all this 

that what was happening with the petitioner, they invited a village “mel” and 

narrated all about the nature, conduct and malafied intention of the 

Opposite Party and his family members. The villagers in presence of the 

Opposite Party and family members wanted to know about the matter from 

the petitioner. Then the petitioner explained before the “mel” about the 

physical incapacity of accomplishing the sexual relation of the Opposite Party 

to consummate their conjugal life and the Opposite Party himself confessed 

before her that he is unable to consummate sexual relation with her. Then 

the members present in the “Mel” asked the Opposite Party and his elder 

brother asked the actual matter but they kept mum and agreed to return the 

petitioner to the parental house along with her Stridhan properties. So, the 

petitioner left the house of the Opposite Party with all stridhan properties 

with broken heart and tears on 11-06-2010. 

5. The Opposite Party and his family members knowing fully well about 

the fact of impotency of the Opposite Party had contacted and settled the 

marriage of the petitioner and the Opposite Party by concealing that the 

Opposite Party is impotent and thus had spoiled the innocent life of the 

petitioner, her reputation and mental peace as well as social status.  Because 

of the aforesaid activities, the Opposite Partyhas cheated the petitioner, 

therefore, it becomes necessary to dissolve the marriage of the petitioner 

and the Opposite Party by a decree of divorce.  

6. The Opposite Party is financially sound and having landed property 

and running business and earns more than Rs. 20,000/- per month, 

therefore, the Opposite Party is in a position to maintain the petitioner by 

paying Rs. 5000/- per month as a maintenance allowance pendent lite u/s 36 

of the Act and the Opposite Party is bound to maintain the petitioner under 

the said act. The petitioner does not earn anything on her own for her 

maintenance and a separate petition u/s 24 of the Act is also filed. Hence, 

the petitioner praying for dissolving he marriage between the petitioner and 
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the Opposite Party by decree of divorce and direct the Opposite Party to pay 

Rs. 5000/- per month as maintenance and Rs. 5,00,000/- (five lacs) as 

permanent alimony to the petitioner.    

7. The Opposite party appeared and contested the case by filing written 

statement by denying all the averments made in the petition. The Opposite 

Party admitted that in the evening of 09-06-2010 the parents and relatives 

of the petitioner took her to his house to attend and enjoy the “khuba Khubi” 

ceremony and after celebration of the “khuba Khubi” at night the petitioner 

entered into the room specially arranged for new couple to sleep but the 

Opposite Party strongly denied rest of the allegations made in para 7 of the 

plaint of the suit, as the Opposite Party did not refuse to sleep with the 

petitioner in the same bed and he did not tell her that he was unable to 

consummate the married life with the petitioner, he was incapable to give 

birth any baby, he was an impotent person, he was under the treatment of 

physician since long and doctor advised him that he would have cured after 

5/6 years of long treatment.  

8.   The Opposite party further submitted that he was not an impotent 

person, he was and still is a potent and physically, mentally a complete 

person and fully capable to perform consume with the spouse. Though the 

petitioner stated in para 7 of the plaint of the suit that her hopes of conjugal 

life nip in the bud, the dream of the petitioner were broken and scattered 

like a glass mirror at the first night of the phulasajya, suddenly changed into 

mournful moment for the petitioner yet she herself was the solely 

responsible for the same. The opposite party admitted that on 10-06-2016 

the parents  and some other family members of the petitioner were come to 

the house of the Opposite Party and took back the petitioner along with her 

stridhan properties to her parental house. But the Opposite party denied the 

rest of the statements stated in para 8 of the plaint of the suit, as on 10-06-

2010 at about 10.30 A.M. the petitioner herself informed to her parents and 

other family members over telephone, to come to the house of the Opposite 

Party and take back her to her parental house because she is not willing to 

stay in the house of the Opposite Party. So at about 5.10 p.m. on the same 

day, the parents of the petitioner with others came and forcefully entered 

into the house of the Opposite Party and wanted to take back the petitioner 
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along with her stridhan property. The Opposite Party requested the father of 

the petitioner not to do such work but he did not pay attention to the 

Opposite Party‟s request. At last no other way the Opposite Party called 

Gaonburah and other villagers and informed them about the matter, but the 

father of the petitioner disobeyed the request of the Gaonburha and other 

villagers took back the petitioner with her stridhan property from the house 

of the Opposite Party.   

9. The Opposite Party further submitted that the Opposite party  has 

been living in a joint hindu family in the same house consisting his two 

unmarried sisters and his father‟s elder brother‟s son and two unmarried 

daughters for a long time and his father‟s elder broher‟s son Sri Sushen 

Hazarika is an ailing person and he has been suffering from ailments since 

longs. The petitioner came to the Opposite Party‟s house as a bride on 09-

06-2010 and after her arrival at the Opposite Party‟s house , the petitioner 

was acquainted with all other joint family members of the Opposite Party. 

The petitioner became shocked when she knows about the joint family of the 

Opposite Party  and then there she made up her mind not to live in his joint 

family so she pretended herself on that first night that she has been 

suffering from severe head ache and stomach pain besides her tiredness and 

wanted to sleep and later on the petitioner made some false allegation 

against the Opposite Party  that the opposite party is an impotent person, 

hence, such false allegation the Opposite Party has been suffering mentally 

and physically, so the petitioner must be strictly proved such false allegation. 

Hence, praying for dismissing the suit.      

Issues 

10. On the basis of the pleadings of the parties, the following four issues 

were settled by the  learned Addl. District Judge(FTC), Sonitpur, Tezpur, on 

08-05-2012 :  

1.  Whether the petitioner is the legally married wife of 

the Opposite Party? 

2. Whether the Opposite Party is an impotent as 

alleged? 

3. Whether the petitioner is subjected cruelty by the 

Opposite Party? 
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4.  Whether the petitioner is entitled to a decree of 

divorce, as prayed? 

5. Whether the petitioner is entitled for permanent 

alimony as prayed for? 

6. To what other relief/reliefs the parties are entitled?

   

11.  During the trial of the case, the petitioner has examined  four 

witnesses. Among the four witnesses, learned counsel the Opposite party 

cross-examined three witnesses.    

12.  I have also heard arguments advanced by learned counsels of 

both the parties.  

13.  Learned counsel for the petitioner submitted that though the 

petitioner married to the respondent/OP after formal negotiation and 

thereafter performed marriage according to Hindu rites and rituals socially 

but on the very first day of “phulasajya”, the respondent/OP failed to 

consummate with the petitioner as such, the colourful dream of the 

petitioner suddenly changed into her mournful moment for the petitioner 

because the respondent/OP refused to sleep with the petitioner in the 

same bed by saying that he is unable to consummate the married life with 

the petitioner and he is incapable of giving birth any baby because of his 

impotency. It was also stated the respondent stated to the petitioner that 

he is under treatment of physician since long and the doctor said that 

after 5/6 years of his treatment he may be recovered. On hearing this 

confession by the respondent/OP, the petitioner lost her patience, no way 

but crying. She personally by touching the body of the Opposite Party 

found that the opposite party is physically not a complete man to 

consummate his marital relation, i.e. sexual intercourse with the 

petitioner. The petitioner asked the Opposite Party that knowing fully well 

that he is impotent, why he has spoiled the life of the petitioner. 

Therefore, the marriage was failed. As such, praying for granting decree 

of divorce by dissolving the marriage.  

14.  Per contra, learned counsel for the respondent/OP submitted 

that the allegation made by the petitioner in the petition is totally false. 

The respondent/OP denied all the allegations made in the petition stating 

that there is no cause of action for filing the suit against the 



Page 7 of 16 
 

 

Title Suit (Divorce) Case N0. 4 of 2011. 
 

respondent/OP. Besides, the allegation of the petitioner that the 

respondent is an impotent that has not been proved by giving any 

medical evidence. The real fact is that petitioner‟s after came to her 

matrimonial home on being seen the joint family of the respondent get 

shock and nervous. Then and there she made up her mind not to live in 

the joint family so she pretended her for the first time that she became 

very tired, she had been suffering from severe head ache and stomach 

pain and wanted to sleep alone. Lateron the petitioner made some false 

allegation against the respondent/OP that the respondent/OP is an 

impotent person. Hence, on such false allegation, the respondent/OP has 

been suffering from mentally and physically. Besides that law is well 

settled that impotency cannot be proved on failure to consummate only in 

one time, since the day of alleged “phulasajya” both the parties might 

have been tired because of reception of guests and busy in other 

arrangement so they may not be fit to consummate. Therefore, the 

allegation of impotency made by the petitioner is totally false. Hence, 

praying for dismissing the petition for decree of divorce.  

  Learned counsel for the respondent to fortify his argument 

submitted the following case laws: 

1. Smt. Anju Kundu Vs. Sri Shymal Kundu & another 

on 23rd October, 2009 of Calcutta High Court. 

2.  AIR 1970 SC 130 and  

3. Smt. Sreevani @ Vani Vs. Counsel for petitioner of 

Andhra Pradesh High Court reported in AIR 2013 

AP 22.      

 

15.  Keeping in mind, the rival submissions advanced by learned 

counsels of respective parties, I am going to dispose of the case as 

follows. I have also perused the case laws cited by the learned counsel 

for the respondent.  
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REASONS, DECISIONS AND REASON FOR DECISION 

Issue No. 1. 

   Whether the petitioner is the legally married wife of the 

Opposite Party? 

16.  According to the pleadings of the parties, both the parties 

fixed their marriage by mutual consent of the family members including 

their relatives. After the arrangement of the marriage, the Opposite 

party/respondent came to the house and met the parents of the 

petitioner for settlement of marriage for 2/3 times and on mutual consent 

of both sides the marriage was solemnized and after the performance of 

marriage, the petitioner was taken to the matrimonial home i.e. the house 

of the respondent/OP along with her all Stridhan property. Accordingly, 

the marriage was solemnized on 07-06-2010. That has not been denied 

by the respondent/OP. The petitioner in court has not stated that her 

marriage with the respondent was arranged socially through negotiation 

by one Sri Narayan Mandal. Accordingly, the marriage ceremony was held 

on 07-06-2010. That has not been denied by the petitioner in cross-

examination. PW 2 Niva Hazarika, PW 3 Nagen Hazarika and PW 5 Paresh 

Hazarika also supported about the performance of valid marriage took 

place between the parties.  

  Now, the question comes – what is marriage according to 

Hindu Law.  

   According to Hindu Law, Marriage as sacrament. – “Probably, 

no other people have endeavoured to idealize the institution of marriage 

as the Hindus have done. Even in the patriarchal society of the Rig Vedic 

Hindus, Marriage was considered as a sacramental union. And it 

continued to be so in the entire Hindu period, and even in our 

contemporary world Hindus regard their marriage as a sacrament. We 

find the following passage in the Manu Smruti: 

  “I hold your hand for Saubhagya (good luck) that you may 

grow old with your husband, you are given me by the just, the creator, 

the wise and by the learned people.  
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  24.2 Manu enjoys on the wife that she should become a 

paturnuvrate i.e., she should follow the same principles as her husband. 

According to the Rig Veda: 

  Be thou mother of heroic children, devoted to the Gods, be 

thou queen in the father-in-law‟s household. May all Gods unite the hearts 

of us two into one.  

  24.3. Wife is also ardhangini (half of Man). According to the 

Saptatha Brahmana. The wife is the half of the husband. “Man is only 

half, not complete till he marries”. The Taittiriya Samhatta is to the same 

effect, “half is she of the husband that is wife”. From this notion of unity 

of personality of husband and the wife, mutual fidelity of husband and 

wife is implied. Manu declared that mutual fidelity between husband and 

wife is the highest Dharma. Manu further said that once a man and 

woman are united in marriage, they must see that there is no difference 

beween them and that they remain faithfully to each other.”  

 

17.  In view of the aforesaid reasons, it is proved that the petitioner is the 

legally married wife of the respondent/OP. 

Issue No. 2 and 3 

(2) Whether the Opposite Party is an impotent as alleged and 

(3) Whether the petitioner is subjected cruelty by the 

Opposite Party?     

18.  As the Issue No. 2 and 3 are inter related to each other, so 

they are taken together for decision.   

  According to the plaint, after petitioner‟s marriage with the 

respondent, the petitioner was taken to the house of the  respondent/OP 

after performing all the function including the “Ghar Gasaka”. Accordingly 

in the evening of 09-06-2010 the parents and relatives of the petitioner 

took her to the house of the respondent/OP and enjoyed “khubakhubi” 

festival and after celebration of “khubakhubi” at night the petitioner with 

great dream and heartful feelings of the new life, entered into the room 

specially arranged for the new couple to sleep, but the hope of her 

conjugal life nip at the bud, the dream of the petitioner was broken, 

because the Opposite Party refused to sleep with the petitioner in the 
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same bed by saying that he is unable to consummate the married life with 

the petitioner and he is incapable of giving birth any baby because he is 

impotent. It is also stated that the respondent/OP is under treatment of 

physician since long and the doctor said that after 5/6 years of his 

treatment he may be recovered from his disease. Till that day, they will 

have to control their patience. But the written statement filed by the 

respondent/OP vehemently denied the allegation made in the petition by 

the petitioner. The OP submitted that he was not an impotent person and 

he still is a potent and physically and mentally a complete person and 

fully capable to perform consume with the spouse. Though the petitioner 

stated in para 7 of the plaint of the suit that her hopes of conjugal life nip 

in the bud, the dream of the petitioner were broken and scattered like a 

glass mirror at the first night of the phulasajya, which is the colourful 

dreams of every newly married couple, suddenly changed into mournful 

moment for the petitioner yet she herself was the solely responsible for 

the same as the petitioner herself debarred the opposite party to refrain 

him from cohabit and consummation with the petitioner on the first night 

of the “phulsajya”. On that night the petitioner falsely and intentionally 

told the Opposite party that she became very tired and she had been 

suffering from severe head ache and stomach pain and wanted to sleep 

alone. Though the opposite party desired to cohabit and consume with 

the petitioner yet he was deprived from doing this by the petitioner 

intentionally. So, the petitioner herself nipped in the bud the hopes of the 

conjugal life. But it is interesting to note that the Opposite party has failed 

to give any evidence to substantiate his case.  

  Now, the question comes whether the evidence of the parties 

is sufficient to prove that the Opposite party/respondent is an impotent as 

alleged? 

  According to the petitioner, after making all formalities of the 

marriage, the marriage was performed according to Hindu rites and 

rituals on 07-06-2010 that has not been denied by the respondent/Op. 

According to the petitioner on the day of “phulsajya” the respondent does 

not like to sleep with her so she get shock as her hopes of conjugal life 

nip in the bud, the dreams of the petitioner were broken and scattered 
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like a glass mirror at the first night of the phulasajya, which is the 

colourful dreams of every newly married couple. It is also stated that the 

respondent/OP refused to sleep with the petitioner in the same bed by 

saying that he is not able to consummate the married life with the 

petitioner and he is incapable of giving birth any baby because he is 

impotent. He is under treatment of physician since long and the doctor 

said that after 5/6 years of his treatment he may be recovered from his 

disease but that has totally denied by the respondent/OP.   

  It has been held in Anuradha @ Chanchal Kumari Vs. 

Santoshnath Khanna on 27th September, 1977 Equivalent 

citations : LLR 1977 Delhi 739,1978 RLR 111 that :- 

  “ From the above evidence, I am satisfied that the husband 

has failed to consummate the marriage and to perform the sexual 

intercourse with the wife. In Halsbury's Laws of England, 3rd Edition, Vol. 

12, para 228 it is mentioned a party is impotent if his or her mental or 

physical condition makes consummation of the marriage a practical 

impossibility. In Rayden on Divorce, 8th Edition, para 62 on page 108, it 

is mentioned that if at the time of the marriage one of the parties is, and 

continues to be, incapable of effecting or permitting its consummation by 

reason either of some structural defect in the organs of generation, 

especially if this is incurable, which renders complete sexual intercourse 

impracticable, or of some incurable mental or moral disability resulting, in 

the man, in inability to consummate the marriage with the particular 

woman, or, 'n the woman, to an invincible repugnance to the act of 

consummation with the particular man, the marriage may, on the petition 

of either party. be declared null and void. It is further laid down in the 

footnote that where the marriage remains unconsummated, and both 

man and woman appear to be capable, there is a presumption that the 

incapacity must be imputed to the man. In Latey on Divorce, 14th Edition, 

page 196, it is stated that when the husband abstains from or fails to 

attempt intercourses with his wife the inference of incapacity is even 

stronger and the onus is on him to rebut the presumption. Similarly, in 

Tolstoy on the Law and Practice of Divorce and Matrimonial Causes, 6th 



Page 12 of 16 
 

 

Title Suit (Divorce) Case N0. 4 of 2011. 
 

Edition, page 113, it is mentioned that impotence is inability to 

consummate the marriage and to be a ground for nullity, such inability 

must exist at the time of marriage and continue to exist at the date of the 

hearing and to consummate a marriage, ordinary and complete sexual 

intercourse must take place and partial intercourse or intercourse which is 

so imperfect as scarcely to be natural is insufficient. The inability to 

consummate may be due to a physical defect which is incurable or to one 

which is curable but which the respondent refuses to have cured or to 

mental or moral disability. On the following page, it is stated that it 

sometimes happens that a person is capable of having intercourse, but 

incapable of performing it with the particular individual. This is sufficient 

to found a decree of nullity, as what matters is ability to consummate the 

marriage with the other spouse and not ability to have intercourse in 

general. 

   In Jagdish Kumar v. Smt. Sita Devi, , a learned single Judge held 

that where the husband was wholly unable to perform the act of sexual 

intercourse with his wife for which he had full opportunity, having lived in 

the same room for two or three days and nights immediately after the 

marriage, it was a fair inference that the non-consummation of the 

matriage was due to the husband's knowing refusal arising from 

incapacity, nervousness or hysteria and that he demonstrated his 

impotency qua his wife, and even after a fair trial had been given by the 

wife if the husband utterly failed in his primary marital duty, he should be 

regarded as impotent undersection 12(1)(a) right from the time of his 

marriage till the institution of the proceedings for annulment of marriage. 

The same view has been taken by Avadh Behari, J. in Suchitra Kalsie vs. 

Rajinder K. Kalsie, 1975 PLR(D.S.) page 79(2). 

     In Mrs. Rita Nijhawan v. Mr. Bal Krishan Nijhawan, 1973 Dlt 

222(3), a Division Bench held that the law is well settled that if either of 

the party to a marriage being a healthy, physical capacity refused to have 

sexual intercourse the same would amount to cruelty entitling the other 

party to a decree and it would not make any difference in law        

https://indiankanoon.org/doc/636414/
https://indiankanoon.org/doc/1895207/
https://indiankanoon.org/doc/116848/
https://indiankanoon.org/doc/116848/
https://indiankanoon.org/doc/116848/
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whether denial of sexual intercourse was the result of sexual weakness of 

the respondent disabling him from having sexual union with the wife, or it 

was because of any willful refusal by the husband; this was because in 

either case the result was the same namely frustration and misery to the 

wife due to denial of normal sexual life and hence cruelty. I agree that 

marriage without sex was an anathema. Sex was the foundation of 

marriage and without a vigorous and harmonious sexual activity it would 

be impossible for any marriage to continue for long. It could not be 

denied that the sexual activity in marriage had an extremely favorable 

influence on a women's mind and body. The result being that if she did 

not get proper sexual satisfaction it would lead to depression and 

frustration. It had been said that the sexual relations when happy and 

harmonious vivifies women's brain, developes her character and trebles 

her vitality. It must be recognised that nothing was more fatal to 

marriage than disappointments in sexual intercourse. 

   In A. Kuppuswami Gounder v. Alagammal, , it was held that 

making of unfounded allegations of aldultery against a chaste wife would 

amount to cruelty (also see Smt. Sushil K.' Dang v. P. K. Dang, . In Dr. 

N.G. Dastane v. Mrs. S. Dastane, , the Supreme Court has held that the 

standard of proof required in trying the matrimonial case was as in civil 

case based on probabilities and proof required is not beyond reasonable 

doubt as in criminal cases. So, on the probabilities of the case, there is no 

doubt that the appellant has established her case.” 

  It has been held in Maddala Venkateswara Rao Vs. 

Maddala Uma Sai Durga on 18th July, 2001 that the word „impotency‟ 

has not been defined in the Hindu Marriage Act, 1955. But it is a ground 

to avoid a marriage if it is established that at the time of the marriage 

either of the spouses was incapable of effecting the consummation either 

due to structural defect in the organs of generation rendering complete 

sexual intercourse impracticable or due to some other cause. However, 

the burden of proving the impotency of the respondent lies on the 

petitioner. In order to obtain a decree of nullity of the marriage on the 

https://indiankanoon.org/doc/1070139/
https://indiankanoon.org/doc/359803/
https://indiankanoon.org/doc/198827109/
https://indiankanoon.org/doc/198827109/
https://indiankanoon.org/doc/198827109/
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ground of impotency as enumerated under section 12(1) (a) of the Act, 

the petitioner has to establish that the respondent was impotent at the 

time of the marriage and continued to be so until the institution of the 

proceedings. However, it must be noted that when impotency is alleged 

as a ground to declare the marriage between the parties as nullity, 

positive evidence has to be adduced by the petitioner, particularly in the 

form of expert medical testimony.  

  Coming to the present case, it is a fact that the petitioner has 

failed to adduce any medical evidence in the form of expert medical 

testimony as to the alleged impotency of the respondent. Besides, 

according to the petition, the allegation against the respondent is that the 

respondent could not consummate the marital demand of the petitioner 

only on the day of “phulsajya” i.e. only in the first day of their conjugal 

life. On the other hand, according to the written statement and the 

suggestions to the petitioner‟s witness that the petitioner on being came 

to know about the joint family of the respondent got sudden shock and 

play a sudden plot that the respondent is an impotent and expresses his 

inability of consummation with her and on that very next day she left her 

matrimonial home. There is no any evidence that the respondent at the 

time of the marriage and continues to be, incapable of effecting or 

permitting its consummation by reason either of some structural defect in 

the organs of generation, especially if this is incurable, which renders 

complete sexual intercourse impracticable, or of some incurable mental or 

moral disability resulting, in the man, in inability to consummate the 

marriage with the particular woman. 

  Here in the present case as stated above, the incident of 

alleged sexual inability to consummate by the respondent with the 

petitioner is for only one time. Had in such type of inability to 

consummate sexual intercourse with the petitioner for several times or 

several days matter would have quite different. The petitioner in this 

context, atleast given some chances to the respondent which is her better 

half. But instead of waiting atleast for another one time or another one 

day she hesitate to leave her matrimonial home in the very next day of 

said “phulasajya”. The petitioner even before completion of one year of 
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marriage has filed this case for a decree of divorce on nullity on the 

ground of impotency. Assuming that the respondent a man of about 33 

years, failed to consummate or sexual intercourse with the petitioner, a 

woman of about 25 years, only in one time i.e. on the night of 

“phylsajya”, that cannot be stated as an acid test for potency of 

respondent. Besides, other than statement of the petitioner there is no 

any evidence that the respondent is an impotent. The petitioner has failed 

to adduce any type of medical evidence to prove the alleged impotency of 

the respondent. There is no any evidence that the respondent is suffering 

from incurable impotency for a long time. That apart, according to the 

evidence of the petitioner, the respondent married the petitioner after 

mutual consent of both the parties. It is not that the petitioner has been 

compelled to sit in marriage with the respondent in any compelling 

circumstances. There were ample opportunities to petitioner to talk and 

mixed up with the respondent before the performing of marriage held on 

07-06-2010 from the time of negotiation for marriage. Under such 

circumstances, I think a person cannot be branded as impotent only on  

one time failure to consummate sexual relations with wife. 

  Another point is to be noted that according to the petitioner 

on the next day of “phulasajya” i.e. on 10-06-2016 on being came to 

know about the alleged impotency of the respondent, the family members 

of the petitioner came to her matrimonial home and arranged a village 

“mel” in the said day in presence of some elderly villager including Nagen 

Hazarika. In the said “mel” the respondent and his family members were 

asked on the point of her allegation by the villagers,  the family members 

and the respondent confessed before them that the respondent is an 

impotent and his treatment is going on and the respondent is incapable of 

physical relationship. But, the petitioner has failed to adduce the said 

Nagen Hazarika to give opportunity to the respondent to cross-examine, 

though he has filed written evidence-in-affidavit. No doubt the petitioner 

has examined PW 2 Smt. Niva Hazarika, who is the mother of the 

petitioner, PW 5 Paresh Hazarika, who is the brother of the petitioner who 

are close relative of the petitioner. Therefore, the alleged confession of 

impotency of the respondent as stated in the “mel” has not been proved. 
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Besides, there is no any document or any proceeding of the meeting 

where the respondent alleged to have been confessed that he is an 

impotent produced by the petitioner to prove the aforesaid alleged 

confession made before the “mel”.  

  In view of the aforesaid reasons, I am bound to conclusion 

that the petitioner categorically failed to prove that the 

respondent/Opposite party is an impotent. Accordingly, Issue No. 2 is  

decided negatively. Since the Issue No. 2 is decided negatively, there is 

no question of such cruelty by the Opposite party/respondent, as such 

Issue No. 3 is decided negatively.  

Issue No. 4, 5 and 6. 

19.  Since it has been decided the Issue No. 2 and 3 in negatively, 

so it would be redundant to be discussed Issue Nos. 4, 5 and 6. As such, 

the petitioner is not entitled to get any relief. 

O  R  D   E   R. 

20.  In view of the details discussed above, the suit is dismissed 

on contest.  

  Considering the facts and circumstances of the case, parties 

are not entitled to get any cost.  

   The decree be prepared accordingly and put up before me 

within fifteen days. 

  Given under my hand and seal of this court on this day, the 

30th   day of September, 2016.  

 

                (A.K. Borah) 
      District Judge, 
            Sonitpur::Tezpur. 

 
Dictated and corrected by me. 

 
 

(A.K. Borah) 
District Judge, 
Sonitpur, Tezpur. 

Typed and transcribed by me. 

 

(R. Hazarika) Steno. 

 


